THE COMMERCIALIZATION OF SPACE—TWENTY YEARS OF EXPERIENCE:
SOME LESSONS LEARNED —

Jobn B. Gantt*

On July 20, 1984, the White House announced a “National Policy on the Commercial
Use of Space.” The policy prescribes four general categories of initiatives to be undertaken
by the Gavernment: economic initiatives; legal and regulatory initiatives; research and
development initiatives; and initiatives to implement the National Policy on the
Commercial Use of Space. The latter is described as intended to provide to entrepreneurs
assurances of consistent government actions and policies over extended periods of time.
Such assurances of “clear policy defining government’s role in encouraging private sector
space - based activities” are stared to be the key to industrial research and manufacturing
in space. A reading of these goals and initiatives gives a sense of #é/a rx at least with
respect to what has ro-dare been the singularly most important and successful area of
space commercialization —international commercial satellite communications.

On August 31, 1962, President Kennedy signed into law the Communications Satellite
Act of 1962 following months of extensive legislative hearings and debate.2 The Satellite
Act, which represented a compromise between commercialization of commuanications
satellites and government ownership and operation, states as the policy of the United States:

“to establish, in conjunction and in cooperation with other countries, as expeditiously
as practicable a commercial communications satellite system, as part of an impraved global
communications network, which will be responsive to public needs and national objectives,
which will serve the communications needs of the United States and other countries, and
which will coneribute to world peace and understanding ™

The Act further declared as a2 matter of policy that the Unired States’ parricipation
in the global system would be in the form of a private corporation subject to appropriate
government regulation, as a means to provide the widest form of private enterprise
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\Nationai Policy on the Commersial Use of Space, The White House (July 20, 1984). On August 15, 1984,
the President approved a National Space Strategy which, fnrer a/ia, reaffirms the earlier commercial policy,
and was designed to implement the National Space Policy. See Avigtion Weeb and Space Technology 14 (Aug.

27, 1984).

2Communications Satellice Act of 1962, 76 Stat, 419 (codified as amended ar 47 U.S.C. §701-757 (1976)
{heteinafter cited as Sacellite Act]. The major congressional committee reports on the Satellite Act are REPORT
OF THE SENATE COMMITTEE ON_AERONAUTICAL AND SPACE ScIENCES, S. Rep No. 1319, 87th Cong., 2d Sess.
{1962); REPORT OF THE SENATE COMMITTEE ON FOREIGN RELATIONS, §. Ree No. 1873, 87th Cong., 2d Sess.
(1962); ReporT OF THE SENATE CoMMITTEE ON COMMERCE, 5. RER No. 1584, 87th Cong., 2d Sess. (1962);
RerorT oF THE House COMMITTEE ON INTERSTATE AND ForeiGN ComMERCE, H.R. Rer. No. 1636, 87th Cong.,
2d Sess. (1962). Senate Reports 1534 and 1873 are reprinted in 1962 U.S, Cobz CoNG. & AD. News 2269-2329,

*Satellice Act §102(2) (codified at 47 U.S.C. §701(a) (1976)).
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participation. Six months later, the Communications Sarellite Corporation was
incorporated under the laws of the District of Columbia pursuant to the Sarellire Act.
Two years following the enactment of the Satellite Act, intetim intetnational arrangements
were concluded among the United States and ten other countries for the establishment
of the International Telecommunicarions Sateilite Consortium (INTELSAT).5 Thus was
born the global system —an institutional concept conceived by President Kennedy in 19616
as the first step in the comrmercialization of space.

Measured by any standard, INTELSAT has been an enormous success, both technically
and as an instrument of United States foreign policy.” From its first satellite — Early Bird —
launched in Apnil 1965 with the capacity to carry 240 simultaneous telephone conversations
or one television channel across the North Atlantic berween earth stations located in the
United States, Canada, France, the Federal Republic of Germany and the Unired Kingdom,
INTELSAT has grown to a system covering the entire globe and presently utilizing -
operational satellites each capable of transmitiing simultaneously 12,000 telephone
convetsations plus 2 television broadcasts among more than 170 countries and tegritories.
More than two-thirds of all intercontinental telephone calls and all intercontinental -
television are transmitted “via satellite”. The system, for example, made it possible for
more than an estimated two billion people to watch the 1984 Summer Olympics—a truly
global audience. The INTELSAT organization, now established under definitive
arrangements® has a membership of 109 countties, with most other countries of the world
utilizing the system to some degree although they are not members of INTELSAT.?

Alithough the global system has mer with grear success and its international
arrangements have been widely accepted and adhered to, the implementation within the
United States of this first national policy for the commercialization of space has continued
to engender considerable policy and legal debate. This article briefly examines certain
of these debates and their possible significance as to the emerging commercial space

4Sartellite Acr §102(c} {codified at 47 US.C. §701{c) {1976)).

JAgreement Eseablishing Inrerim Arrangements for Global Commercial Communications Satellite System,
with Special Agreement, August 20, 1964, TI.A.S. No. 5646. For discussion on the estzblishment of INTELSAT,
see e.g., Colino, INTELSAT Doing Business in Quter Space, 6 Col. J. Transn. L. 17 (1967).

61962 U.S. Cope CoNG. & Ab. NEws 2287-88.

"See Statement of Under Secretary of Siare William Schmeider, Jr Before the Subcomm. on
Telecomnmuntcations, Consumer Protection and Finance, of the House Comm. on Commerce and Energy, 98th
Cong., 1st Sess. (July 25, 1984). “I would iike to preface my remarks by commenring that the global system -
of international communications satellites is a magnificent achievement of US. policy based on the
Cormmunications Sateilite Act of 19627 14,

. BAgreement relating to the Internarional Telecommunications Sarellite Crganization “INTELSAT” and
Operadng Agreement, February 12, 1973, 23 UST 4091, TLA.S. 7532 [hereinafrer cired as INTELSAT Agreement
and Operaring Agreement]. For informative insights on the definitive arrangements negotiations, see Colino.
The INTELSAT Defintive Arrangements; Ushering in a2 New Era in Sateflite Telecommunications, European
Broadcasting Union Legal and Administrative Series, Monograph No. 9 (1973); Mizrach, The INTELSAT Defnitive
Arrangements, 1], Space L. 129 (1973); Washburn, The International Telecommunications Satellite Organization:
International Cooperarion in Quter Space: A Symposium, Doc. No. 57, 92nd Cong., 1st Sess. 437 (1971}

sAny state which is 2 member of the International Telecommunication Union can accede to the [INTELSAT
Agreement and either sign or designare an entity to sign the Operating Agreement, thereby becoming a Signarofy
to INTELSAT. INTELSAT Agreement, Arr. XXIX, s#pra note 8. In the case of a non-member staze, access ©
and utilization of the INTELSAT space segment is obmined through application by the duly authorized
telecommunications entity of that state. Operating Agreement, Art. 14, 15, supra note 8.
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activities and concludes that while the approach adopted with the Satellite Act as to the
form of United States participarion in the global system was necessary and appropriate
for the development of commercial sacellite communications, it may not be 2 particularly
useful or appropriate model for future space commercialization activities.

1. The Comsat Model
A.  International Communications Facilities In the Early 1960's—The Setting

At the time of the debate and passage of the Satellite Act, international
communications consisted essentially of limited telephony, telegraphy and telex services.
Communications across the North Atlantic were transmitted either through underseas
cable or by high frequency radio. Cables were expensive and, although they provided
reasonable quality, communicarions were limited by the number of telephone circuits
in the cable and by the fact that the cables were essentially point-to-point facilities, High
frequency radio afforded service of sporadic reliability and low quality, since it was affected
by such natural phenomona as weather and sunspot activity. Nevertheless, the growing
post-war internarional economy created 2 demand for international communications, and
telephone calls often had to be booked in advance. The market condirions were, therefore,
appropriate for the introduction of a new technology which would not only provide greater
capacity and higher reliability and quality, bur would also afford the means by which
to route calls to many points, not just primarily between the countries at the opposite

_ends of the cable.

‘Within the United States, international communications services were furnished by
private companies operating as communications COMMON Cafriers subject to government
regulation. Long distance telephone service was the #e facfo monopoly of the American
Telephone and Telegraph Company (AT&T) and international telegraph, telex and leased
line services were provided by essentially four internationa) record carriers (IRC's)®0. The,
furnishing of inrernational communications service was regulated by the Federal
Communications Commission (FCC) and provided pursuanc to tariffs filed with the FCC1,
The rates of return (i.e. profits) which the carriers were permitted to earn were established
by the FCC. AT&T was 2 fifty percent owner of the trans-Atlantic submarine cable
facilities—the remainder owned by foreign interests’2. AT&I’s investment in the cable
was included as part of its overall rate base against which it was allowed to earn an FCC
regulated rate of return. Competition, to the extent it existed, was confined essentially
to the record carrier services (c.g. telegraph and telex), although their rates were largely
identical between the same two points.

w]TT World Cemmunications, Inc.; RCA Global Communications, Inc.; Western Union International,
Inc. {noz part of Western Union Telegraph Company, the US, domestic telegraphy and telex carrier); and Tropical
Radio and Telegraph Co. (now TRT Telecommunications Corp.) Tropical aiso provided refephony service between
the United Srates and Latin America, US. intetnational communications carriets are generally referred to as
international service carriers (1SC’s). WUI is now part of the MCI Corporation.

uSee generally, Title II of the Communicacions Act of 1934, 48 Stac. 1064 (codified as amended ar 47
US.C. §201-224 (1976)) (Tizle II) [hereinafter cited as Communications Act].

121n both cable and satellize rransmission facilities, governments mainzain joint ownership in international
facilities thereby extending their respective jurisdictions to whar is described as the theoretical mid-point of
the circuic. Hence, the concepe of 2 half circuit which is a two way channel extending to the theorerical midpoint
of the transmission facility and back.
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Overseas, communications services wete furnished (and for the most parr still are
today) by government-owned monopolies which in many cases were outgrowths of the
government-owned postal systems. As a result, communications services were viewed in
these countries as another service furnished by the government and competition was limited
essentially to the provision of equipment {e.g. telephones) to the government—not to
the individual consumers of communications. International standards and protocols for
exchanging communications traffic were (and are today) set by recommendations of
consuitative committee (CCI's) of the International Telecommunication Union (ITU)
in which the government monopolies generally represented their respective governments.

“The FCC represented the United States but relied considerably on the technical and
operational expertise of the carriers such as AT&L

In otder to facilitate international communications between two countries, its
communications entities entered into operating arrangements which established the
financial and operational terms pursuant to which they would exchange internarional
communicarions traffic in accordance with the ITU recommendations. These arrangements,
which could be as informal as the exchange of letters or telexes, specified the mode of
transmission i.e. the facilities to be used and the aumber of circuits to be established.
Except for the desirability of having diverse traffic routes (i.e. some circuits through cable
and some through other modes so as to better ensure reliability of service), the tendency
was to use those international facilities in which the particular parties had the greatest
investment. Hence, a preference for cables.

As a result, the international communications environment existing in the eartly 1960’
‘was highly structured and regulated. The introduction of the communications satellite
into this environment not only revolutionized international communications from the
consumers’ standpoint but significantly altered the institutional arrangements and policies
concerning the furnishing of such communications. In the United States, the catalyst
for change was the creation by national policy of 4 company dedicated to one mode of
transmission —satellites —and granted a lawful monopoly by Congress as the sole provider
of channels of communications into and out of the United States through a system of
communications satellites, which materialized as the INTELSAT global system. While
industty ably responded in providing the necessary technology to implement the global
system concept, its acceptance placed considerable strain on the regulatory and policy
making apparatus of government, resulting in compromises and artificial constraints which,
while satisfactory in the short run in enabling satellire communications to gain a necessary
foothold, failed to provide satisfactory long tetm solutions in a rapidly expanding market -
for international communications servicesi,

B.  The Creation of Comsat—Its Structure

Comsat, the United States participant in INTELSAT, is 2 publicly traded, for-profic
corporation with currently more than 60,000 shareholders, assets exceeding $1 billion
and shareholder equiry in excess of $500 million. Its form was largely the result of legislative
compromise berween establishing an entity owned and controlled solely by the Government
and one owned and controlled by AT&T and the other international carsiers. Inicially,

Binternational Telecommunication Conveadion, Aricle 11, Qctober 25, 1973, TLAS. 8572,

“For a discussion of the Governmentr refationships with Comsat, see Ganrt, US. Government-Indust’}
Relations and the Space-Based Technologies: The Comiat Exameple, tn INTERNATIONAL SECURITY DIMENSIONS
OF Spack 196 (Ra'anan and Pfaltzgraft, Jr., eds. 1984).
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fifty percent of the stock was set aside for and subscribed to by communications commeon
carriers’s. (AT&T owned approximately 29 percent). The other fifty percent was quickly
subscribed to by the public in what was then the largest initial public stock offering in
a stare-up veneure, This arrangement sought to give the carriets an investment opportunity
in the new technology, but not control, so as 1o afford the new entity the benefir of their
expertise. Subsequently the international carriers, including AT&T, all sold their stock
holdings in Comsatlé

The board of directors inirially consisted of six directors elected by the carrers, six
by the public shareholders and three appointed by the President of the Unired States
and confirmed by the Senate. However, ever since the [SC's sold their stock, all twelve
shareholder directors have been elected at large by all the sharcholders??. Furthermore,
no one shareholder or affiliated group of shareholders {other than carriers authorized
by the FCC) can by law own more than 10 percent of the stock of Comsat—an effective
measure against a merger or hostile takeover1s

As for government regulation, and in order to achieve the objectives of the Satellite
Act, the FCC was given powers in addition to those which it already possessed under
the Communications Act of 1934, as amiended 19 The Satellite Act mandated that Comsat
would be a communications common carrier regulated by the FCC.2¢ Among the powers
accorded the FCC was the power to:

grant appropriate authorizations for the construction and operation of each satellite terminal
station [ie. ¢arth station], either to the corporation [Comsat] of to one of more authorized
carriets of to the corporation [Comsat] 2nd one or more such carriers jointdy, as will best
serve the public interest, convenience, and necessity . . . , {And] without preference o
cither [Comsat or such carriers].2t

The President likewise was given certain authority with respect to Comsar, including the
fequirement to:

“exercise such supervision over relationships of [Comsat] with foreign governments or entities
or with international bodies as may be appropriate to assure thar such relationships shall -
be consistent with the national ineerest and foreign policy of the United States” 2

uSarellite Act §304(b) {(codified as amended at 47 US.C. §734(b) Supp. XTI 1984)).

A3 the result of restrictions placed upon AT&T in the Domesric Satellite Proceedings, AT&T disposed
of its ownership interest-in Comsat in 1973. Memorandum, Opinion and Order, 38 (EC.C. 2d 663, (1972).
The other major carriers had previously sold their holdings.

Sarellite Act §303(a) (codified 25 amended ar 47 US.C. §733(a) (Supp. XIII 1984)).

18Sacellice Acr §304(b)(3) (codified ar 47 US.C. §734(b)(3) (1976)). Pursuant to Article 502(c) of the Comsat
Arvicles of Incorporation, this percentage has been further reduced to five (5} percent.

1947 U.S,C. §§701-757 (1976). In the evenr application of provisions of the Sarellite Act are inconsistent
with application of provisions of the Communications Act, the provisions of the Satellite Act control. Sarellite
Act §401 {codified at 47 USC. §741 {1976)).

18arellite Act §401 (codified ar 47 US.C. §741 (1976)).

#8atellice Act §201(c)(7) (codified ar 47 US.C. §721(é)(7) (1976)). Thus, only communications commaon
carriers may own and operace U.S. earch starions that access the INTELSAT global system.

23azellite Act §201(a)(4) (codified 2c 47 US.C. §721(2)(4} (1976)). The form of this supervision with respect
1o meetings of the governing body of INTELSAT (Board of Governors) on which Comsat sits as the United
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In addition to owning the Unired States interest in the satellites comprising the global
systermn and owning and operating earth stations as determined by the FCC, Comsar is
authotized by the Satellite Act to furnish channels of communication

“to [the] United Stares communications common carriers and to other
authorized entiries, foreign and domestic."??

and

“to contract with authorized users, including the United Stares
Gdvernment, for the services of the . . . [global] system.”2

At the same time that Congress conferred on Comsar the broad mandate with respect
to what was to become the INTELSAT global system, it also placed a potential limit on
the extent of Comsat’s exclusivity by the following language in its Declaration of Policy
and Purpose:

It is not the intent of Congress by this Act to preclude the use of the
[global] communications satellite system for domestic communicarion
services where consistent with the provisions of this chapter »or fo
preclude the creation of additional communications satellite systems,
if required to meet unique governmental needs or #f orherwise reguired
in the national interest.?’ [Emphasis added.]

States representative has been the subject of much discussion and criticism. The process involves theee Government
agencies—the Department of State, the National Telecommunications and Information Agency and the FCC—
which review the Board agenda and proposed Comsat positions in advance of the mecting and issue instructions
to Comsat as regards the foreign policy implications for the United States. Comsat regards these instructions
25 binding and keeps in close contact with the Department of State as to developments during the Board meertings
2nd debriefs the agencies following the meeting. The critics seek greater participation in the process of formulating
these instructions and continue to urge that the Government place an “observer” in the meetings as pars of
the Cornsar delegation to see the instructions are faithfully carried our. The opponents cize the need ro maintain
secrecy in the development of the US. positions and the concern that 2 Government tepresentative present
in the Board meeting would be solicited for suppore by other delegarions and derracr from Comsar's starutory
role as 1.5, participant in INTELSAT. See gemerally, Comsat Study, 77 EC.C.2d 564 (1980).

28arellite Act §305(a)(2) (codified at 47 US.C. §735(a)}(2) (1976)).
uSarellite Acr §305(b)(4) (codified at 47 US.C. §735(b)(4) (1976)).

358arellite Act §102(d) (codified at 47 US.C. §701(d) (1976}). While the underscored language establishes
a porential limit to Comsat’s exclusivity, the language with respect to domestic communications services was
relied on by the FCC in authorizing Comsat to enter the U.S. domestic communications satellire business through
the eseablishment of a separate system, COMSTAR, leased to ATET, 2nd a5 a minoriey pamicipant in 2 multipurpos¢
domesric satellire system which evenrually became Sarellite Business Systems. See, Establishment of Domestic
Communications Satellite Faciliries by Non-Governmental Entities, Report and Order, 22 FC.C.2d 86 (1970)
(Annex C); Sareilics Business Systems, Memorandum, Opinion and Order, 62 EC.C.2d 997, recon. denied.
64 FC.C.2d 872 (1977), affd en banc 652 E2d 72 (DC. Cir. 1980).
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Thus, what emerged from the enactment of the Sarellite Act was
. a private, for profit, corporation,
e with a limired exclusive mandate and accompanying “franchise”,

¢ 1o establish, own and operate in conjunction with foreign governments or
entities a global system of commercial communications satellites,

* 1o construct and operate, itself or jointly with other U.S, carriers, as
authorized by the FCC, satellite earth stations within United States,

*  through which to furnish, as a common carrier, communications services
to authorized U.S. communications common carriers and other
authorized users, including the U.S. Government,

+  pursuant to regulation by the FCC and foreign policy supervision by the
Ptesident, '

*  in furtherance of national policies and purposes enunciated in the
Satellite Act.

Previously the U.S. communications carriers had been able 1o establish and utilize,
by mutual agreement with their foreign correspondents, international transmission facilities
through which o furnish international communications services to their US. customers,
subject only to applicable economic and technical regulation by che FCC. They were now
required in the case of this new technology to obtain the necessary communications capacity
by which to furnish such services to their customers from a government imposed
“middleman”, Comsat—a carriers’ carrier.2 In order to ensure that the carriers would fairly
utilize this new transmission medtum and not by-pass it in chetr own economic self-interest
by relying disproportionately on submarine cables, particularly on high density traffic
routes such as the North Atlantic, the FCC imposed various artificial constraines. One
of these allowed the carriers in setting their rates between given points to average their
transmission facilities costs between those points, thus eliminating any cost advantages
that satellites possessed over cables.?” Another required that new satellites and cable cireuits

A5 carriers’ carrier, Comsat provides under taciff sarellize capacity 1o international service carriers which,
in tarn, utilize this capacicy in furnishing communications services, such as relephone, elex and leased circuits,
to consumers of those services. The extent to which Comsar, as 2 matter of law and policy, can provide its services
directly to those consurmers, ie. to authorized users, in competition with the carriers has been the subject of
extensive FCC proceedings and is discussed larer in this article.

7 Authorized Entities and User, 4 FC.C.2d 421 (1966), recon. gmnted in part, 6 FCC.2d 593 (1967). The
FCC removed the requirement for composite rates in Modification of Authorized User Policy Reporr and Order,
90 FC.C.2d 1394 (1982), revd on other grounds, 725 F2d 732 (DC. Cir. 1984) {Authorized User II).
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be activated in rarios specified by the FCC.28 These policies—which all but eliminated
intermodal competition berween cables and satellites—were viewed as essential to ensure
viability and growth of the new satellize system.

C.  The Comsar Mode! —Issues of Implemeniation

While the obvious benefits offered by satellite communications— e.g., multiple access,
high quality, high reliability, instantaneous communicarions, including for the first time
the capability to furnish broadband communications services such as television and high
speed data—made it desirable for the carriers to utilize this new technology to meet their
customer demands, it also led to institutional tensions. The carriers, certain large users
and, to 2 lesser extent, Comsat were motivated to seek broader interpretations of their
respective institutional roles in the furnishing of satellite communications. This, for the

-most part, took the form of demands on the Government to modify the role of COMSAT,
through legislative, regulatory or policy changes, primarily in response to advances in
technology, changes in the markerplace and increased governmenrtal emphasis on

. deregulation of communications services.

Under traditional public principles, an entity such as an electric power company or
a local telephone company, in exchange for the grant of an exclusive geographic service
area franchise from the responsible government body, undertakes to provide service within
that area to 2Il customers on 2 non-discriminatory basis pursuant to reasonable terms
and conditions of service. These terms and conditions are subject to regulation by the
government and designed to earn for the utility a reasonable rate of remurn on its
investment. ln many respects the global system operations of Comsat fit this general mold
of 2 public uuhty, the ma]or difference being thar Comsat historically has acted as 2
wholesaler or “carrier’s cartier” of satellite communications capacity to the international
communications carriers, which, in turn, serve the end users.

What are these channels of comi'nunications and how are they utiized in, for example,
the transmission of international telephone calls from New York City to London? An overly
simplified description would be to imagine a two-way voice grade telephone circuit from -
New York City to the nearest general purpose U.S. earth station in Roaring Creek,
Pennsylvania. This terrestrial circuit is established, for example, by AT&T Communicarions,
an international service carrier, with apptoptiate interface in New York City to the local
circuits of the New York Telephone Company. At the earth station the tersestrial circuit
is electronically connected to a similar two-way voice grade half circuit which Comsar has
established between the earth station and an appropriate Atlantic Ocean Region Intelsat
satellite. In the sazellite it is electronically interfaced with a similar half circuit established
between the satellite and the earth station in England and from there to London by the
British telephone company (British Telecom), the UK participant in INTELSAT.

S

BSee ¢.g., Overseas Communicarions, 67 EC.C.2d 358 (1977) (balanced loading of avaitabie facilitics)
ITT Cable & Radio Inc-Puero Rico, 5 FC.C.2d 823 (1966), 7 FC.C.2d 957 (1967) (prescribed use formula rcqwﬂng :
catriers to activate equal numbers of circuirs in che new cable and through the new earth station). See Auchorize
User 11 90 EC.C.2d ar §§75-99, for a discussion of the FCC's reasons for deciding to gradually phase out th¢
fill requiremnents and for making permissive the compositing of rates.
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From an economic standpoint, Comsat, as the U.S. Signatory?® to INTELSAT, makes
capital investments in INTELSAT in proportion to its ownership share of INTELSAT—
presently approximately 23 percent. INTELSAT uses che capital to acquire and launch
the INTELSAT space segment.® It recoups irs investment plus a 14 percent return on
investment for its investors by “selling” allotments of communications capacity in the
satellite, The basic unit of allorment is a “haif circuit” which s that amount of bandwidth
capacity necessaty to establish a one-way voice grade channel from the earth sration to
the satellite and back to the earth station,—hence a two-way voice circuit on the US.
“side” of the satellite. Under the INTELSAT arrangements, allotments of capacity can
only be made, in the case of a member state such as the United States, to the Signatory
of that state.3! Thus, in the foregoing example of a telephone circuit from New York City
to London, Comsar establishes the two-way communications circuit between the US, earth
station and the satellite by purchasing a half circuit allotment from INTELSAT at the
current rate of $390 per month. (British Telecom makes 2 similar purchase of  half circuit
on its side of the satellite.) The $390 rate per half circuit allotment is designed to recoup
for INTELSAT its proportionate share of the INTELSAT operating costs and investment
amortization costs and contribute towards the 14 percent return target.?? To the extent
Comsat's proporrionate use of the INTELSAT satellite equals its percentage investment,
the transaction over time becomes a wash except for operating cost and the time value
of money. To recover these elements Comsar must include them, along with its other
operating and amortization costs, together with its FCC-allowed rate of rerurn on its rate
base investment, in detetmining its revenue requirement and, hence, the rate to its
customers for the satellite half citcuit. Currently Cormsat's rate for its leased voice grade
channel service —for both earth station and the space segment—is $1060 per month.»

1. Scope of Comsat's Role in International Satellite Communications—

A reading of the Sarellire Act, its history and the resulting INTELSAT agreements
suggests that Comsat's role in internacional satellite communications can be described
as encompassing (1) the ownership, operation and management of the U.S. share of 2
“communications satellite system'™ to use the language of the Satellite Act?*—, (2) when

29Signarory is the term used in the INTELSAT arrangements to denote the government agency or private
entiry designated by the government of a member state 10 be thar seate’s investor or “shareholder” in INTELSAT
and ro sign the Operaring Agreement and assume the rights and obligaions of a Signatory. INTELSAT Agreement,

An 1(g), swpra note 8.

#9The INTELSAT space segment consists of the satellites and associared ground relemerry, control and
command (TT&C) equipment, It does not include the communicacions earth stations which, instead, are owned
separaze from INTELSAT by the individual member states’ governments or private communications entities.
14, Art. Yh).

#0perating Agreement, Art. 13, suprz note 8.

2[4, Art. 8. The 14 percent return is realized by the signatory only if, and to che extent, its investment
exceeds irs use, in which case it is earning 14 percent on that part of its investment representing the capacity
utilized by another signatory or designated non-member user.

13 Comsar Tariff FCC No. 101, Gth Revised Page 19, Effective July 30, 1984.
#4Sareflire Act §303(2)1) (codified ar 47 US.C. §735(a)(1) (1976)).



118 JOURNAL OF SPACE LAW : Vol. 12, No. 2

authorized by the FCC, the ownership and management of U.S. earth stations, (3) the
sale of communications capacity detived from the system to authorized US.
communications common carriers and other authorized users, and (4) the representation
of the United States in the INTELSAT Board of Governors and Meeting of Signatories.?s
As will be discussed below, if the FCC follows through on its previous proposals in the
remand of the Auzhorized User II proceeding currently before it, Comsat will have a
potentially broader, albeit non-exclusive, customer base for its services including large
government and corporate users. Furthermore, if Comsar so chooses, it may enter the
retail end-to-end international communications services business (e.g., high speed data).
In one sense, Authorized User II, in opening the policy door for Comsat to enter the
end services business, may prove pivotal to Comsat’s future viability given the other
developments in this field. Even the FCC, in Authorrzed User IT, reminded Cornsat thar
it may no longer have the luxury of remaining just a carriers’ carrier.3

@ As Defined by the FCC's Authorized User Policy

The Satellite Act authorized Comsat to furnish channels of communications to
“United States communications common carriers and to other authorized entities” and
“to contract with authorized users, including the United States Government” for the
services of the global system.?” When Comsat filed its firse tariff in May 19635, which offered
services only to communications common carriets, it informed the FCC that it stood ready
to provide service to any other entities which the FCC authorized to receive service from
Comsat. While the Satellite Act specifies’® that the term “communications common carrier”
shall have the same meaning as the term “commeon carrier” in the Communications Act
of 1934, a5 amended.?® nowhere is the term “authorized entities” or “authorized users”
defined. The task was left to the FCC which has sought to define the concept of an
“authorized user” more on policy than strictly legal grounds.

#The Board of Governots is the governing body of INTELSAT meeting art least four tmes 2 year and
responsible for the establishmenr and operation of the space segmene. Its composition is for the most part
derermined on the basis of investment, and decisions on substantive marters are taken by weighred voting based
on investment unless all the Governors, less no more than four, are in favor of a decision in which case the
decision carries without weighred voting. INTELSAT Agreement, Arr. I, X, supra note 8. The Meering of
Signatorics, meets once 2 year and can be compared to an annual stockholders meeting of 2 corporarion with
limited powers, /4., Arr. VIIL

3890 EC.C.2d 1394, 1422 (1982). “74. We also observe that Comsat, in stating thar ir is unlikely to enter
the switched-services market and that any benefit from its entry would be “minimal,” is departing from a position
which it has advocated in the past, At the tme of our 1966 Axzhorized User proceeding, Comsae artached
a grear deal of importance to the zbility 10 market its innovations to potential users, Moreover, Comsat has
on a number of occasions eagerly sought precisely the broadened authority in which it now disavows inzerest.
Comsar's reluctance in this proceeding may arise from a desire not to upser existing institutional arrangements,
including a comfortable monopoly as supplier of satellite facilities with a guaranceed share of overseas cireuits,
for the vagaries of the competitive markee. We expect thar, as a result of our earlicr decisions and those raken
today, Comsat increasingly will be subjected to marker pressures. In this changing environment where Comsat's
monopely position is less firm, it may become more interested in providing new services in competicive markets.”

37Sarellite Act §305 (codified at 47 US.C. §735 {1976)).
#8arellite Act §103(7) (codifted at 47 U.S.C. §702(7) (1976)).

47 USC. §153(h) (1976).
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As can be seen, in view of the fact that Comsar wholesales capacity to the international
service carriers which then retail it to the end users, to the extent Comsat can sell its
capacity to a broader market and thereby by-pass the carriers, it is competing with them.
Comsat is required by the Satellite Act to sell its capacity on a non-discriminatory basis
under cariff, at the same rate to all buyers for the same service % Any difference in rates
must be cost-justified. But most importantly, even if Comsat could sell service directly
to the end users, it would be selling them only a part of the service (i.e. a circuit berween
the earth station and the satellite). The end usser would have to make its own arrangements
to get to the earth station and for the foreign circuirs. As a consequence, Comsat would
not as a practical matter be competing with the carriers except, perhaps, as regards the
largest users. These large customers (e.g. ARINC, the Federal Government), which could
arrange for their own terrestrial communications links to the carth station and for foreign
cireuits, could therefore buy large amounts of capacity “wholesale” from Comsart at the
same rate Comsat charges the ISC’s, thereby avoiding having to pay the ISC markup.

The international record carriers, however, successfully took the position originally
that Comsat’s sale of leased private line satellite circuits to large users would severely
undercut the carriers’ business, which was heavily dependent on revenues from leased
circuits, and thereby jeopardize the growth of the telex services and other non-leased
services. To avoid this result, the FCC, in 1966, determined thatr while, as a matter of
faw, Comsat was not barred from providing its services directly to non-cartier entities,
such could only be done as a matter of policy in “unique or exceptional circumstances.*#
Although, in general, this decision remains in effect today;42 the FCC has under active
consideration in its Awsborized User II proceeding a revision of the policy to (1) require
Comsat to furnish services to entities othet than common carriers directly at che earth
stations and (2) permit it to provide end-to-end services to such entities through a fully
separated subsidiary.43

b As Defined by the FCC's Direct Access Proceeding
Since the implementarion of this new Awtborized User II policy would place Comsat

in competition of sorts with the ISC’s in furnishing international communications services,
the FCC on the date that it announced Awzborized User II, and as patr of a general re-

“0Gaeellite Act §201(c)(2), 40t (codified ar 47 US.C. §721c)(2), 741 (1976)).

“Authorized Enticies and Users, 4 EC.C.2d 421 (1966), reconsid. granted in part, 6 FC.C.2d 593 (1967).
{Authorized User I).

4n 1978, upon applicarion by the Spanish International Nerwork (SIN) for auchorized user status in
connection with its Spanish language telecasts, the FCC rather than grant an exception 1o Awthorzed User
I waived that policy and designated SIN an auchorized user, Spanish Inzernational Network, 70 FC.C.2d 2127
(1978} (SIN I}, and in 1980 permiteed Comsat to provide service at its earth stations directly to SIN 2nd other
television nerworks, Communicarions Sacellite Corporaton 76 EC.C.2d 5 (1980) (SIN II), and to revise its tariff
to include the offering of the new service. Communications Saeellite Corporacion 79 FC.C.2d 562 (1980) (SIN
IIT). All three decisions were subsequently afficmed s#4 nom, ITT World Communications, Inc. v. FCC, 725
F2d 732 (D.C. Cir. 1984).

4Authorized User II, 90 EC.C.2d 1394 (1982), vacated and remanded sub nom, ITT World Communications,
Inc. v. FCC, supra note 42. The court in considering Autborized User IT and afrer holding that the Satellite
Act gives the FCC broad discretion to designace non-cattiers as authorized usess, found char the FCC had abused
its discrerion by failing to consider adequarely cerrain relevant factors prior to implementing Ausborized Urer
L Accordingly, the court vacated and remanded Autborized User I to the FCC for further proceedings. The
decision of the FCC on remand is presently pending.
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examination of its policies concerning Comsat, initiated a Notice of Inquiry (NOI) looking
towards some form of direct economic involvernent by the ISC's in the ownership of satellite
capacity.# This it was believed would readjust the “playing field” to a level state by
permitting the ISC's to gain access to the INTELSAT capacity, albeit through Comsat,
on an equivalent economic basis with Comsat. Specifically, the FCC asked for comments
whether the existing tariff arrangements under which the ISC’s acquired capacity on a

. non-capitalized lease basis should be modified to permit acquisition on a capitalized lease
basis or as an investment, such as an indefeasible right of use%s, in Comsat's share of the
INTELSAT satellite capacity.

After considering the comments, filed in response to the Direct Aceess NOI, the
FCC decided not to implement its proposals. It concluded that the benefits did not
substantially outweight the adverse results which the FCC found were likely to attend
the adoption and implementation of direct access.#¢ The Commission found that any
form of direct economic access would likely not reduce the space segment costs significantdly
but, instead, the most likely outcome would be a dividing of costs between Comsat and
the ISC's with very little to be gained by way of increased efficiency. Moreover, the FCC
expressed concern that AT&T’s economic participation in INTELSAT investrnent decisions
would adversely impact intermodal competition berween satellite and cable given the
fact of AT&I"s large investment in cable facilities and large use of the satellite system.

Although the ISC's had not gained direct economic access to INTELSAT satellice
capacity on the same economic conditions as Comsat, the FCC did propose in the
companion Earth Station Ownership Notice of Proposed Rule Making Proceeding#7 that
Comsat unbundle its service and offer irs customets a space segment-only tariff for satellite .
capacity which the customer could then derive through a non-Comsat earth station.*®
This unbundling of the Comsat setvice coupled with the advances made in earth station
technology openied the way for 2 proliferation of smaller earth stations offering more unique
forms of service to customers at various locations than had been traditionally offered
through the large general purpose earth stations. Even so, Comsat retained its economic
exclusivity with respect to the space segment for international satellite communicsations—
of so it appeared. '

¢  As Defined by the FCC's Earth Station Qunership Policy

The Satellite Act empowers Comsat to “own and operate satellite terminal stations
[i.e. earth stations] when licensed by the [FCC]"4¢ The FCC, as one of its specific
responsibilities under the Satellite Act is required to grant authorizations and licenses

=

“INTELSAT Sateflite Facilities, Notice of Inquiry, 90 EC.C.2d 1446 (1982) (Direct Access NOI).

4 An indefeasible right of use is a capital investment interest in a transmission facitity in which the holder
does not obtain tights in management or control of the faciliry. 12, ar §18 n. 28. The holder, hawever, is permitted
to place this investment in its rare base and earn a reruen on ir, thus providing it with an economic interest
in the facility. The concept was invented by the FCC to permic the IRC's to have an inveszment inrerest in
the Transatlantic TAT4 cable facilities.

46Report and Order, INTELSAT Sarellite Facilivies, 97 FCC 2d 296 (1984). V{Di:ect Access Decision)

4TNotice of Propased Rule Mzking, Ownesship and Operations of Earth Seations, 97 FCC 2d 444 (1984).

88arellire Act §305(2)(3} (codified ar 47 U.S.C. §735(a}3} (1976)).

®Satellite Act §201(cX7) {codified ar 47 USC. §721(cX7) (1976)).
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for the construction and operation of earth stations to Comsat, or to one or more authorized
carriets or to Comsat and one or mote such carriers, jointly,’ The initial U.S. earth station
was constructed by AT&T at Andover, Maine, prior to the creation of INTELSAT for use
with its experimental TELSTAR satellite. Comsat subsequently acquired the use of this
facility to operate with the first INTELSAT satellite, Early Bird. In 1966, the FCC
established its first earth station ownership policy pursuant to which the U.S. earth stations
working with the INTELSAT satellites were owned jointly by Comsat and the ISC's.5t In
April 1982, the FCC initiated a Notice of Inquiry (NOI)*? to determine whether this
1966 policy continued to serve the public interest and suggested a possible distinction
berween the general purpose earth station with which all 1SC’s interconnect to provide
international switched and private line services to the public and specialized stations
designed to meet the private line needs of a dedicated user or group of users, the latter
being of a type that custornatily would be located on or near the dedicated user(s) premises.

Comments were received from various interested parties, including a proposal by
Comsat to restructure the existing ownership and operating arrangements by dissolving
the ESOC arrangement and converting the ESQOC stations into “wholesale/retail
combination stations”, in which Comsat’s wholesale operations would be located in the
same facility with the carriers retail operations. In June 1983, INTELSAT announced the
introduction of 2 major new service, INTELSAT Business Services (IBS), which would enable
the authorized carriers o establish for their customers dedicated international
communications networks employing customer premised earth stations to furnish all types
of digital communications services such as video conferencing, facsimile and high speed
data, Comsat, subsequently obtained from the FCC authority to furnish the new service
to its U.S. carrier customers and to constnict and operate special earth station facilities.’s
Other carriers also obtained authority to construct similar specialized stations through
which to offer the IBS service.’ _

These significant developments reflected the major advances that had been made
in earth station technology and the customer demand for more flexible satellite service
offerings to meet their rapidly expanding communications requitements. The FCC took
note of these developments and tentatively concluded that significant benefits would flow
from a liberalization of its earth station ownership policy. This policy, having served its
purpose as a conservative policy imposing stability during the infancy of INTELSAT, had
outlived its usefulness now that INTELSAT had evolved into a mature and financially
viable organization. A new policy which stressed the benefit to users while continuing
to recognize the U.S. commitment to a mature INTELSAT was now required.

*Q0wnership and Operation of Earth Stations, 5 EC.C.2d 812 (1966). The ownership is manifested by an
agreement establishing separate consortia for earth starions in the continential United Seates, Hawaii and Guam
with Comsar owning 50 percent and the I3C's owning the remaining 50 percent in approximate propoition
to their respective use as projected in 1966. An Earth Station Ownership Commirtee created by the Agreement
oversees the operation of these stations which are made available o Comsat to enable it to furnish irs
communications channels under rariff ro the authorized carriers and users. Comsat, in tum pays a rental to
the carriers for its use of their share of the investment in the stations. Ses, Notice of Proposed Rule Making,
Ownership and Operation of Earth Srations, 97 FCC 2d 444 (1984).

190 FC.LC.2d 1458 (1982).
2Notice of Proposed Rule Making, suprs note 51
3Communications Satellite Corporation, FCC 84-124, 126 (Apsil 11, 1984).

*E.g., Internacional Relay, Inc., FCC 84-125 {April 13, 1984).
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Accordingly, the FCC proposed a policy which (1) would permit— but not require —
existing earth starions o continue to be jointly owned and (2) would allow new earch
stations to be individually owned by Comsat or by authorized carriers including new
entrants.” In order to implement this policy of independent ownership, the FCC required
Comsat to untbundle its service offering and file a cost-based rariff solely for space segment
capacity which the independent earth stations owner could purchase for use in providing
its customers service through its station.*$ This tentative policy was designed to promote
within the United States intra-modal comperition for international communications
satellite services in much the same vein as the FCC's Awtborized User IT policy was designed
to promote intermodal competition berween satellites and cables. Instead of the various
institutional classifications of earth stations proposed in the earlier NOI, the FCC decided
to employ a more practical classification scheme based upon prevalent technology (i.e.
IBS, television and muiti-purpose carth stations) as the basis for evaluating future earth
station applications under a list of critetia which were ser out in the NPRM for further
public comment.’” Thus, the FCC tentatively concluded after 18 years of a conservarive
carth station ownership policy designed primarily to facilitate the orderly maruring of
INTELSAT—and, which, had concomittantly provided security for Comsat— chat the future
viability of INTELSAT and the interests of the users in competitive international
communications services could be mutually achieved through a greatly 11beralxzed earth
station ownership policy.

& As defined by the FCC's Transborder Services Decision

With the advent of Canadian and U.S. domestic communicarion satellites, the growth
of the cable TV industry and the reduction in cost and size of television receive-only
(TVRQ) earth stations, it was not long before various applications were submitted to the
FCC to (1) receive TV signals from Canadian satellites,’® (2) transmit communications
to Canada via U.S. domestic satellites® (3} and transmit television signals to Caribbean
and Central American countries using U.S. domestic satellites.’?.> The applicants argued
that in the case of television programming, they were not creating additional programming
but would merely be furnishing to additional points the programming that was a/ready
on the satellite either for distribution to Canadian or US. television or cable stations.
To pur the same programs through INTELSAT for transborder distribution, they argued,
would be inefficient and costly, assuming they could get capacity ont INTELSAT sateilites.
Further, as to US.-Canada traffic, they contended that INTELSAT had never provided
services berween the two countries— instead expensive and inefficient terrestrial means
were used theretofor. Comsat opposed most of the applications asserting, as a major basis,

$5Notice of Proposed Rulemaking, suprs note 50, at §27.
selbid, '
3704, at §32.

38E. g, 220 Television, Inc. (File No. 318 DSE-ML-78} to permit the reception by z television staﬁon ficensee
in St. Louis, Mo. of television station signals from TELESAT Canada's ANIK I and II sacellites.

9E. g, RCA Americom Communications, Inc. (File No. W-P.C-1719) to add various new receive points
in Canada for signals transmiteed chrough its SATCOM U.S. domestic satellites.

&F o, Southern Satellite Systems, Inc. (File No. I-P-C-44) to extend its domestic television programming
services to the Cayman Istands, BWI via a US. domestic satellire.
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its exclusivity under the Satellite Act and the United Scates commitment to the single
global system for international public telecommunications services.

After obtaining guidance from the Executive Branch as to foreign policy and national
interest considerations®, the FCC found that the public interest would be setved by a
grant of the applications subject to certain conditions which included prior coordination
with INTELSAT under Article XIV of the INTELSAT Agreement.®2 In a seminal decision,
the FCC decided that the use of domestic satellite facilities for the limited purpose of
furnishing international public telecommunications services of the type sought in the
applications did not contravene the Satellite Act, the INTELSAT Agreement or U.S.
international telecommunications policies.

“QOn balance, the-operational difficuities, increased costs of facilities and
services, and spectrum inefficiencies make use of the global system
impractical when compared to the alternative utilization of domestic
satellite facilities. We find that in parricular cases such as these where
the United States has discharged its treaty obligations to INTELSAT,
and has obtained the concurrence of the appropriate foreign
governmental authorities, the Commission may permit receive-only earth
station operators to receive the authorized signals of non-U.S. domestic
satellite facilities, and may authorize United States [domestic satellice]
carriets to provide service to transborder locations.”s3

Although ostensibly confined to use of domestic satellite facilities, this decision served
as 2 major prelude for a frontal atrack on the concept of the single global system and
Comsar’s exclusivity under the Satellite Act. :

81 errer dated July 23, 1981, from Undersecrerary of Scate James L. Buckley ro FCC Chairman Mark Fowler

{the Buckley Letter]. Copy appears as Appendix A to FCC's Transborder Services decision, footnote 62, fnfra.
After seciting thae the “foundation of our international communications satellite policy includes the concept
of a global system to which all nations can have non-discriminatory access”, Secretary Buckley noted thar che
INTELSAT Agreement recognizes that members may choose to rely on separate sarellite syscems to meet there
internaticnal public telecomrmunications service requirements under cerrain conditions.

Certain exceptional citcumsrances may exist where it would be in the interest of the United

States to use domestic satellites for public incernational telecommunications with nearby

countties. One such case would be where the global system couid not provide the service

requited, Another case would be whese the service planned would be clearly uneconomical

or impractical using the INTELSAT system. In such cases, the United Srares commitment

to the global system would nor preclude reliance on domestic satellite facilities. [Buckley

ferter, p. 2]

The lerter suggcstcd certain consultarion aad coordination procedures in the event the FCC decided o

authorize the applications, bur cautioned thar service would nor be inaugurared unless:

“(a) the proposal not to utlize the INTELSAT space segment receives a favorable

recommendation in the INTELSAT Assembly (for these purposes a favorable

recommendation requires a ewo-thirds favorable vote); or

(b) such proposal is supported by the U.S. Government and both the US. and the foreign

governmental authoritics concerned, in the absence of a favorable recommendation by

the Assembly, consider in good faith that the obligations under Article XIV have been

met. [Buckley letter, p. 3]

67Transhorder Sarellite Video Services, 88 FC.C.2d 258 (1981) (Transborder Services),

814, ar §52.
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2. The Extent of Comsat’s Exclusiviry in International Satellite Communscations

As change through technological and regulatory means was being imposed on the
role of Comsat domestically in international satellite communications through the
INTELSAT global system, a challenge was mounted within the private sector to the concept
of INTELSAT temaining the single global system. In 1983, an application was filed with
the FCC by Orion Satellite Corporation for authority to establish and operate 2 private
satellite system over the Atlantic to serve customers on the high density North Adanric -
corridor.% The applicant proposed to sell or lease the sarellite transponders to high volume
users which would use them as part of their respective worldwide company networks. Orion
contended that the types of communications services these customers desired were not
being offered through the INTELSAT system and, thercfore, theit system would serve
the national interest by meeting these demands and should be authorized under the
“additional systems” exception of Section 102(d) of the Satellite Act. Furthermore, Orion
maintained that as a private system it would not be offering “public telecommunications
services” as defined under the INTELSAT Agreement and, therefore, only technical
coordination would be required with INTELSAT under Article XIV and not economic
coordination.%’ _

Orion's application was followed by four othersss and a fifth which was subsequently
withdrawn.s” These applications,— because, with one exception, they seek to compete
with INTELSAT, on its major and most lucrative eraffic route, the Normh Atlaatic roure,—
have presented the 1.8. Government with the most serious international communications
legal and policy issues since the enactment of the Satellite Act. On the one hand, the
United States as the principal architect of INTELSAT—one of the major triumphs in United
States’ foreign policy of the past twenty years—is being unanimousiy urged by the other
member states of INTELSAT not to take any action which would injure the organization.
The smaller countries have especially benefited from the services of INTELSAT which
has interconnected them to the world community at the same price per circuit as paid

s Application of Orion Satellice Corp., File No. CSS5:83-002-P (filed Mar. 11, 1983).

&Jd, at I.7. Ses INTELSAT Agreement, Arr. XIV, supra note 8. If a person within rthe jurisdiction of
a Party 1o the INTELSAT Agreement proposes to establish, acquire or utilize space segmene facilities separate
from the INTELSAT space segrnent they must undertake a rechnical coordination of those facilities with INTELSAT.
Furthermare, under Article XIV(d), if the separate facilities are for the purposes of meeting “international public
telecommunications services” requirement then there muse also be an economic coordination with INTELSAT
including finding and recommendations by INTELSAT's Assembly of Parties as to whether the use of the separate
facilities to meet such requirements will cause “significant econemic harm” ro INTELSAT and “prejudice the
establishment of direct communications links through the INTELSAT space segment among all the parricipants.”
Otion mainrains thar since its service will not be available to the public it is not offering an internattonal public
telecommunications service and, therefore, no economic coordination is required. /4.

#Apolication of International Sacellite, Inc., File No, C55-83-004-P(LA} (filed August 12, 1983); Applicarion
of RCA Americom for madificarion of authority, File No. 509-DSS-MP-84 (filed Feb. 13, 1984); Application
of Cygnus Satellite Corp., File No. C55-84-002-P(LA) (filed Mar. 7, 1984); Application of Fan"American Sarellite
Corp., File No. C8G-84-004-P/L (filed June 4, 1984).

&7 Application of Systernarics General Corp., File No. C55-84-005-P(LA) (filed June 12, 1984).
$Pan American Satellite Corp. (PANAMSAT) propose to provide boch video and audio services berween

the US. and Larin America as well as domestic tansenission service in che Caribbean Basin and South America—2
Western Hemisphete Satellite system, Sec Application of Pan American Satellite Corp., supra note 66.
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by the major developed nations.®® The United States has enjoyed a position of respect
in its leadership role in the organization. U.S. industry has benefited substantially in the
several billions of dollars of contracts awarded by INTELSAT.7 While there do exist several
regional systems outside of INTELSAT, these generally were envisioned at the time the
INTELSAT agreements wete negotiated and were taken into account in INTELSAT
planning. Furthermore, they have been coordinared with INTELSAT under Arricle XIV(d)
and found not to threaten “significant economic harm” ro INTELSAT.

Opposing this argument for a sustained commitiment to the concept of a single
global system, is the current United States policy favoring deregulation and reliance on
competitive marketplace forces in the provision of telecommunications facilities and
services. Extensive deregulation having occurred in the U.S. domestic satellite services
market,”* the proponents of deregulation and competition, both in government and
industty, were prepared to pursue similar goals internationally,

From all signs, however, little serious consideration or planning was given to the fact
that although the technology existed, politically the United States cannot accomplish
these goals withour the agreement and assistance of the foreign governments involved.?2
Historically, the international submarine cable facilities have been jointly owned by the
countries using those facilities, regardless of whether that ownership was public or private,
This concept was recognized early on as essential to the successful development of the
global satellite system.™ Foreign governments were offered ownership in the satellite
facilities. In facr, with its invesument-equals-use principle, INTELSAT resembles an
international cooperative association among the governments involved to establish and
operate the cenrral “relay” facility (i.e. the satellites). This “relay” facility is essential for
communicaring transoceanically in the high quality, microwave frequency bands, since
signals at these higher frequencies travel in a straight line and do not reflect off the
ionosphere as do ordinary radio broadcast signals.

Many, if not most of the members of INTELSAT appear to view international
communications as a means of facilitating economic growth and commerce tather than
an end in itself. Therefore, the amount of opposition that has been leveled against these
proposed separate systems should come as no surprise.

SINTELSAT averages its cost of service since, pussuant to Article V(d) of the INTELSAT Agteement, it
may not discriminate among users in the charges for the same type of service. Thus, the half ciscuir charpe
of $390 per month applies equatly to use with Adanrtic Ocean, Pacific Ocean and Indian Ocean region sazellites.
See INTELSAT Agreement, Arr. V, supra note 8.

Mintelsat has procured six major series of saeellites during its 20 years. The prime contractor of each of
these has been 2 U.S. contractor although a portion of the subcontract work in most cases has been performed
inrernacionally, primazily by European or Canadian companies.

NSee e.g, Fifth Reporr and Order, Competitive Common Carriers, Dk 79-252 (August 9, 1984).

2Qne recent study is helpful in focusing the issues and suggesting thar 2 less confronrational approach
would be to negotiate first with the foreign governments concerning separare satellite systems and then license
U.S. entitics on the basis of the ourcome of those negotiations. Rein e @4 Implementation of 2 U.S. “Free
Enury” Initiative for Transatlantic Sarellice Facilities; Problems, Pirfalls and Possibilities (July 3, 1983). See also,
Gante, International Sarellite Communications—Some Current Iisues, American Bar Associavion, Forum
Commirres on Air and Space Law, Second Annual Forum, November 1, 1984,

3%t example, the Satellite Act contemplated ownership of the “communications satellite system” in
conjunction with “foreign governments or business entities”. Satellite Act §305(a}(1) (codified at 47 US.C.

§735(a)(1) (1976)).
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The Government must now decide whether (1) to adhere 1o the concepr of a single
global system, or (2) to permit the establishment of facilities parallel to INTELSAT along
its most lucrative traffic route. If it decides in favor of the latter, it will have further reversed
the policies of the past twenty years with respect to the role of Comsat whose exclusivity
in international satellite communications is tied to the INTELSAT global system. The
18C’s would then have means involving, pethaps, greater economic participation on their
part by which to furnish communications services via satellite without having to deal with
Comsat.

The applicants for separare systems tely principally on two major arguments to
distinguish their proposed services from those constituting what they contend o be the
limits of Comsart’s exclusivity. First, they contend that their systerns by providing services
which they believe INTELSAT does not and/or cannot reasonably offer, will be meeting
a “parional interest” requirement, and thetefore, should come within the Sectin 102(d)
exception of the Satellite Act, for additional systems required in the national interest.7
Second, the assertion is made that by offering to sell or lease on long term bases satellite
transpondess to private users for their internal communications purposes, they are not
furnishing “public telecommunications services” and, thetefore, are not in economic
competition with INTELSAT within the terms of Article XIV(d) of the INTELSAT
Agreement,

a.  Section 102(d) of the Satellite Act as @ Limit on Comsat's Exclusivity

Although the applicants for separate systems all point to the Section 102(d)
“additional systems” language, that subsection must be read in the context of the entire
Section 102 in which Congress declared the United States policy with respect tw
international satellite cormmunications. Read in that concext, subsection (d) appears as
no more than a narrow exception to the otherwise broad policy endorsernent of a global
sarellite system, so as not to preclude the creation of additional systems should they be
required in the national interest. Several important factors and issues emerge from such
a reading of the language. .

First, the language imposes the broader “national interest” test rather than the
standard FCC criteriz of the “public interest, convenience and necessity™7* Second, 2
successful applicant would have to demonstrate not only that the grant of its application
would serve the national interest, but that it was reguired by the national interest—a
more stringent requirement. Thus, for example, a court might reasonably conclude that
the crearion of competitive conditions which may serve to further a national policy of
promoting competition would not, standing alone, be a sufficient showing in support
of an additional system under Section 102(d). The primary purpose of the Satellite Act
is not to maintain and strengthen competition; rather, the Act was intended to esrablish
and operate an efficient global communications system for the benefit of the general
public.’78

“Sarellite Ace §102(d) (codified at 47 U.S.C. §701d) (1976)).
7sCommunications Act §309 (codified at 47 US.C. §309 {1976)).
SITT World Communicarions, Inc. v. FCC, 725 E2d 732, 747 0. 33 {DC. Cir. 1984), {“The primary purpose

of the Satellite Acz is not to maintzin and strengthen competition; rather, the Act was intended to establish
and operate an efficient global communications system for the benefir of the general public™)
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Third, since the same term “communications satellite system” is used in Section 102(d)
as elsewhere in the Satellire Act, an applicaat for a separate system should be required
to demonstrate that its system fits the definition of this term as contained in Section
103(1) of the Sarellite Act: The term ‘communications sazellite system’ refers to 2 system
of communications satellites in space whose purpose is to relay telecommunications
information between satellite terminal stations, . ... "7’

The term “satellite terminal station” is itself defined in Section 103(3) as 2 complex
of communications equipment located on the earth’s surface and “operationally connected
with one or more terrestrial communications systems.'” The term—terrestrial
communicarions systems — however, is not defined in the Sarellite Act, thus leaving open
the question of whether an “additional communications satellite systern” to provide
international private network services through customer premised earth stations would
come within the language of the term “satellite terminal station.”?? If it does, the inquiry
continues. On the other hand, if it does not, then a limit would appear to have been
estzblished as to Comsat’s exclusivity; namely, service through a satellite system
interconnected by means of satellite terminal stations to the terrestrial public network.

'Fourth, who is empowered to authotize an additional system? The Congress? The
FCC? The President? How do the policy objectives set forth in the Satellite Act and the
special provisions with fespect to the President in Section 201(a) and the FCC in Section
201(c) apply or relate, if at all, to an additional system? These and other questions are
not answered in the Satellite Act.® However, their importance and the magnitude of the
foreign policy issues involved suggest the need for congressional legislation to reformulate
U.S. policy and to make consequent changes in U.S. institutional structures if, indeed,
there is to be 2 change in the United States policy towards a single global system.
Specifically, any such legislation should declare the new policy (assuming there is to be
a change), the relationship of additional systems with the present global system and the
role of Comsat. The Satellite Act merely states that in limited circumstances there could
be additional systems. It does not state who is to authorize these systems — only thac they
must be required in the national interest. Elsewhere, in Section 301 of the Satellite Act
Congress expressly reserved to itself the right to appeal, alter, or amend the Sarellite Act

m8atetlite Act §103(1) (codified at 47 US.C. §702(3) (1976)).
1aSaretlite Act §103(3) (codificd ar 47 US.C. §702(3) (1976)).

79Specifically, can customer premised earth stations be considered operationally connected to rerrestrial
communications systems? The proponents of additional satellite systems would presumably argue that they
are not, bur instead are interconnected with private company networks, for example, the inera-premises PBX,
which are differenc from the telephone companys’ terrestriai systems used to furnish common carrier service
to the pubiic at farge. The opponents of additional systems might argue thac the Satellite Act must be construed
as a living document and, therefore, the definition of satellite terminal station must be viewed in the context
of industry developments. Customer-premised earth srations connecting via sarellite multinarional companies’
privare communications nerworks to local premises PBXs was probably not envisiaged in 1962. Nevertheless,
the growth in communicaticns technofogy, it can be atgued, has made this incra-office PBX as much a terrestsial
communications system 4s che [arge microwave and cable systems operated by telephone companies.

sFor example, should the President supervise the negotiations of an “additional syscem” operator with
foreign governments and internarional bodies in respeert to marters of foreign policy? Likewise, should an “addirional
system” operator by required to extend service to foreign points other than those it wishes o serve? In other
words, is the “addirional system” operaror to be free of the regulatory restraings imposed by the Satellite Act
on Comsat and, hence on the services available w U.S. customers through the INTELSAT system? Such 2 dichotomy
of regulation could undermine the viability of the global systern —2 resuls, it is submitted — o2 in #he national
inserest,
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at any time.® In fact, the Satellite Act bill (HR 11040) in the version passed by the House
of Representatives on May 3, 1962, reserved #o the Congress, in Section 102(d), the right
to provide for additional systems if required in the national interest. The reservation
language was added by amendment to the bill during the floor debate on May 2, 1962,
by Representative Harris who explained that his amendment, which had been suggested
by the Speaker of the House, was intended to state in a positive manner the intent of
Congress (“The Congtess reserves . . . ") rather than in a negative fashion (“It is not the
intent of Congress by this Act . . . to preclude . . .. ")%2

When HR 11040 was introduced i the Senate the language of the entire House-
passed version of the Satellite Act was stricken and the Senate version (S 2814) substiruted.s
Although the Senate does not appear to have specifically addressed the Harris amendment,
Senator Church commented ditectly, in a Committee report, as to the purpose behind
Section 102(d); :

“The wisdom of this last clause ‘or if otherwise required in the national
interest’ is perfectly apparent. ¥z cannot now foretell how well the
corporate instrumentality established by this act will serve the needs
of our people. If it should develop that the rates charged are too high,
or the service too limited, so that the system s failing to extend to the
American people the maximum benefits of the new technology, or if
the Government's use of the system for, say, Voice of America broadcasts
to cerrain other parts of the world proves excessively expensive for our
taxpayers, then certainly this enabling legislation should not preclude
the establishment of alternative systems, whether under private or public
management. And just as certainly is that gateway meant to be kept
open, in case we should ever need to use it, by the language fof Section
102(d)]."* [Emphasis added].

In the legislative scheme, Congress had determined to proceed with a global system
on the basis of the United States’ participant being a private entity. Unable, however,
to predict the future success or conduct of this entity, Senator Church believed it prudent
for Congress to reserve the right to alter this legislative scheme to accomimodate additional
systems where required in the national interest. Given the totality of the circumstances,
2 good case is made that Congress should address the issues certainly as 2 matter of national
policy if not as a matter reserved to it exclusively by law. :

b The Scope of INTELSAT “Public I'élecommummtzom .S‘emzce:” As @ Limit
Comsat’s Exclusivity

An analysxs as to the scope of Comsat's exclusivity with respect to international satellite

communications services must consider the scope of the global system's underraking. The
INTELSAT Agreement states as the prime objective” of INTELSAT, “the provision, on

n8atellite Act §301 {codified ar 47 US.C. §731 (1976)).
82108 Cong. Rec. 7523-24 (1962).
8314, at 10649,

#5, REP. No. 1873, suprz, note 2, reprinted in 1962 U.S. Cope CoNG. & AD. NEws 2327.
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a commercial basis, of the space segment required for international public
telecommunications services of high quality and reliability to be available on 2 non-
discriminatory basis to all areas of the world."s

The term “public relecommunications services”, defined in the INTELSAT Agreement:

means fixed or mobile telecommunications services which can be
provided by satellite and which are available for use by the public, such
as telephony, telegraphy, relex, fascimile, dara transmissions, transmission
of radio and television programs between approved earth stations having
access to the INTELSAT space segment for further transmission to the
public, and leased circuirs for any of these purposes; . . . %

All other forms of service are categorized as “specialized telecommunications services.”s?

Applicants for separate systems argue that to the extent their systerns are private
systems they do not provide “public telecommunications services” and are, therefore, not
encroaching on either INTELSAT's or Comsat’s exclusive mandate. They direct their
argument to the language—"and which are available for use by the public’—and contend
that their services will not be available for zse by the public but only by their private
customers for internal communications under individual contracts— as opposed to common
carrier tariffs offering non-discriminatory service.8® Comsat defends by arguing that
“available to the public” is not a condition but is language intended merely to exemplify
that it is the type of use —not the identity or class of customer —which is the conrtrolling
factor.®?

The description of the services offered by INTELSAT is for the purpose of identifying
the #ypes of services and not the customer.® Given its narure as the provider of a
transmission path to facilitate the exchange of international communications traffic by
national telecommunications administrations and entities, there is no reasonable way in
which INTELSAT could regulate its services by customer class (i.e. public or private).
INTELSAT does not serve the end users. Articles 11T and I(k) and (1) establish the priority -
of transmission of traffic on the system. The owners did not want their investunent used
to establish specialized telecommunication services such as those listed in Article I([),
nor did they wish for purely domestic public telecommunications services (Article III{c} )
to have the same priority as international public telecommunications services. Thus, there
was a need for 2 series of definitions keyed to 2ypes of service — not class of customer—rto
facilitate the operation of the system. The public/private dichotomy further breaks down
in view of the fact that leased circuits are mentioned specifically as a type of public
relecommunications setvice. Such citcuits are by their nature used, for example, by the

SINTELSAT Agreement, Art. I, saprz note 8.

s[4, Arr. I(k):

g, Are, I

B§gz .z, Application of QOrion Satellite Corp., supra note 58 at I-8.

®Comsar Perition to Deny Applicatien of Orion Satellite Corp., File No, C55-83-002-F.

%3¢, Legal Opinion on the Scope of INTELSAT's “Public Telecommunications Services” (January 13, 1984)
placed in FCC file in Application of International Satellite, Inc., File No. C$5-83-004-P(LA).

nINTELSAT Agreement, Art. 1(k), supra note 8.
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customer-lessee on a full-time, as opposed to a per message, basis for private internal
communications of the customer.

The difficulty with the INTELSAT definition can be traced to two major factors and
should be instructive in defining the scope of future collaborative space endeavors. First,
the rapid growth in technology and services has brought about uses and concepts — such
as the sale of satellite transponders— that were not readily foreseen during the negotiations
of the INTELSAT definitive arrangements. Second, the term “public telecommunications
services” was left until the end of the negotiations for final definition—although the term
had been used throughourt the negotiations in formulating other articles. As a result,
the language of the definition was extensively negotiated and redrafied in a final actempt
by some delegations to place boundaries on the organization’s primnary objective in
furtherance of their own political objectives. This resulted in a somewhar less than precise

final definition.

3.  Government Regulations and Supervision of Comsat’s Role in International
Sazellize Communications

4. Regulation

Comsat is subject to extensive regulations by the FCC under both the
Communications Act and the Sacellite Act.%? In addition to the proceedings described
previously in this paper which pertained to Comsat’s role in international communications
services, the FCC has conducted a seties of major proceedings concerning Comsat’s
organizational structure to determine whether and to whar extent Comsat should be
permitted to engage in non-INTELSAT/INMARSAT (i.e. competitive) lines of business
and, if so, the financial and procedural safeguards necessary to ensure that Cormsat does
not rake unfair advantage of its statutory role in financing and conducting its competitive
business activities?® In its Comesar Study the FCC concluded that Comsat should not

92Comsat is tegulated both as a comimon carrier under Tidle I and as a licensee of the frequency specrrum
under Ticle III of the Communications Act. Regutation under the Sacllite Act is pursuant to Section 201(c).

93The series of FCC proceedings relating to the Corporate Structure of Comsat were an outgrowth of a
statutory requirement enacted in 1978 thac the FCC conduct a study of the corporarte strucrure and operating
activities of Comsar and report 1o Congress by May 1980 with a view towards determining whether any changes
were required o ensute that Comsat would affectively fulfill its obligations and carry out its funcrions under
the Satellite Act and the Communications Act. Satellite Act §505 (codified as amended at 47 US.C. §754 Supp-
VIII 1984)). The study requirerment was part of an amendment to the Sazellite Act which designated Comsat
as the United States participant in a proposed Inrernational Maritime Saceltite Organization (INMARSAT)
patterned zlong the lines of INTELSAT and with the mission of establishing 2 global system of maritime
communicarions satellites to serve the maritime commercial and safety needs of the United States and foreign
countries. In May 1980, the FCC issucd its reporr in which it concluded thar while Comsar could, as a legal
marrer, engage in activities in addirion 1o its INTELSAT and INMARSAT businesses, as a matrer of policy Comsar's
authority to engage in such additional competitive businesses would be conditioned on changes being made
in Comsar's cotporate structure, its accouncing systermns, its informarion distriburtions systems and the current
arrangements for Government oversight of Comsar’s activities. Communications Sazellite Cozporation, 77 FCC2d
564 (1980) [hereinafter cited as Comsat Study]. Of particular concern to the FCC were the potentials for cross-
subsidization berween the INTELSAT/ INMARSAT and comperitive activities and for unfair use of information
in its competitive business derived from its INFELSAT/INMARSAT roles. Comsar, thereafter filed a plan with
the FCC as to how iz propased to temedy these concetns of the FCC through changes in its strucruse and operations,
and this plan was put our for comment in October 1980 in the form of a Notice of Proposal Rule Making
{NPRM). See 81 FCC2d 287 (1980). Following receipt of comments, the FCC issued its First Comsar Serucruse
Order reaffirming its carlier legal and policy conclusions but finding Comsat’s proposed cost allocation plans
inadequare and deficient. See 90 EC.C.2d 1159 (1982), recon. denied, 93 FC.C.2d 701 (1983), appeat dbzed.
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be precluded from applying its corporate technology and expertise in new areas of satellite
application. As a legal matter Comsar should engage in activities outside of its INTELSAT
and INMARSAT lines of business to the extent these activities were not inconsistent with
the purpose and objectives of the Satellice Act.%4

As a matter of policy, howevet, the FCC concluded that certain structural, accounting
and information distribution aspects of Comsat’s business raised significant issues that
required changes in Comsat’s structure, its accounting practices and the arrangement for
Government oversight of Comsat’s activities. What followed —and is still in progress—
was an in-depth look on the public record at Comsat’s activities and practices.®

b.  Supervision

Pursuant to the Satellite Act the Government exercises a degreé of supervision over
Comsat’s activities as they may impact on foreign policy, which it does not exercise with
respect to 2 normal multinational private corporation. First, and by far the least controversial
of these is the requirernent that Comsat notify the Department of State of business
negotiations with any international or foreign entity.? As a consequence, the Department
is to advise Comsat of any relevant foreign policy considerations. In practice, this
requirement appears to have worked well and to the mutual benefit of both parties. In

sub nom., RCA Global Communicarions, Inc. v. FCC, No. 83-1662 {D.C. Cir. 1983) (Corporare Scructure I).
Comsat thereafter submitced a report to the FCC proposing certain furthet changes in its cost allocation practices
relating to R&D expenses and G&A expenses and made further modifications in these practices. Comments
were filed by interested parties after which the FCC issued its Second Comsar Structure Qeder on March 30,
1984. Communicarions Sareilite Corporation, 97 FCC 2d 145 (1984) [hereinafter cited as Corporace Strucrure
11). 1n the texe of its Corporate Structure II decision, the FCC reviewed the role of Comsar under the Saceilite
Act. It concluded thar while during the infancy of INTELSAT it had viewed Comnsat’s mission broadly, ciccumstances
had now changed, particutarly the fact char INTELSAT had muatured and its staff now carried ouc the management
and operation of the global system. Because of this, Comsat’s mission had narrowed and irs cost allocation
pracrices, including its trearment of the Comsar Laborarories, a significant portion of which appeared in the
Comsat rare base, had to reflecr this change. The pracrical effect of the FCC's decision was to remove portions
of Comsat’s assets from Its rate base and require Cormsaz to revise its tariff filings accordingly, resulting in lower
rates to its customers. Comnsar's petition for reconsideration of Corporate Strucrure II is awatting further FCC action.

477 EC.C.2d 564 (1080). Subsequently, the US. Courr of Appeals for the Districr of Columbia, in 2 separate
case involving, inser a/is, the authority of Comsat to engage in the furnishing of direct broadcast services {DBS)
adopred a “consistent with” rest for the scope of Comsat’s authority using as the benchmark the purposes of
the Satellite Act.

“In holding that Cornsat may engage in cerrain non-INTELSAT or INMARSAT acrivicies
even when those activities are not ancillary ro its INTELSAT/INMARSAT responsibilities,
we do not suggest that Comsat can engage in any business ventures it desires; despite
the colorful drafting of NAB's arguments, we need nort decide today whether the FCC
intensds or is authorized to ailow Comsat to participate in venrure's involving ‘deparrment
seores, dairy farms, football, or fountain pens. We hold only that, a7 feas: when Comsar’s
activities are directed ro the purposes for which it was creared — the development of satellite
communications technology, ree 47 U.S.C. §701,—Comsat's activities ace ‘consistent with’
the purposes of the 1962 Act within the meaning of section 201(c)(8). Participation in
- DBS meers this standard”

National Assos. of Broadzasters ». FCC, 740 E2d. 1190, 1218 (DC. Cir. 1984).
93E.g., Corporate Structure II, supra note 93.

*Sarellite Act §402 (codified ar 47 U.S.C. §742 {1976)).
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conducting foreign business negotiations it is useful for 2 U.S. company to be knowledeable
of its government’s relations with the relevant foreign government or international
organization,

The second type of supervision concerns Comsat's role as the U.S, participant in
INTELSAT and INMARSAT and as the US. representative in the substantive decision-
making bodies of those organizations in which the investors are represented.®? Criticism
has been leveled at the so-called “instructional process—Comsat preferred the term
“guidance”.%® While some criticism has been valid —and changes have been made in the
process to accommodate a greater public awareness of the process, the matters dealt with
relate wo U.S. foreign policy and, under the circumstances, may nor readily lend themselves
to public debare if the process is to be effective. For example, before each meeting of
the INTELSAT Board of Governors, the Government representatives — Department of State,
FCC, National Telecommunications and Informartion Administration — review the proposed
agenda and proposed Comsat positions and provide foreign policy guidance as well as
instructions whete appropriate. Comsat, alone, attends the INTELSAT and INMARSAT
Board of Governors, Meeting of Signatories and Council meetings, but keeps in close
communications with the Department of State to advise as to developments and teceive
any updated guidance and instructions.

Is this an effective form of supervision? On balance, the answer is probably yes. On
the positive side, it affords the government visibility as to what is occuring in the
organization and allows the Government to inquire as to the Comsat positions on various
items. In addition, under recently implemented procedures®? there is afforded an
opportunity for public input—i.e. input from U.S, carriers, end users and manufactuters
as to what the instructions should be, but not as to what the Government actually proposes
to instruct. But then how often does the State Depariment seek public comment on foreign
policy matters, generally? The U.S. companies are free, of course, to make their views
known to Comsat as well. However, the latrer is viewed by some as 2 competitor in light
of its competitive business activities in areas such 2s manufacturing. Various solutions
have been proposed such as placing a government “observer” in the Board of Governors
and Council meetings to ensure that instructions are properly followed and implemented.
This, howevet, could diminish Comsat’s role and stature within these organizations and
provide foreign delegations, which for the most part are more closely aligned with their
respective governments, additional leverage against Comsat—and, in effect, against the
United States—when a controversial matter comes before the organization for decision.

An alternative to such an institutional solution, would be to permit a broader range
of input from industury and government through a mechanism similar to 2 private sector
advisory committee. Whatever mechanism is used, the important factor is thar given
Comsat’s diversification into competitive lines of business, the Government's supervisory
role must of necessity expand beyond purely foreign policy matters to include making
sure that Comsat by virtue of its statutory monopoly does not gain an unfair advantage

#7In INTELSAT, this is the Board of Governors and the Meeting of Signarories. In INMARSAT, it is the
Council,

Comsat Study, supra nore 93 at §440, A thorough discussion of the process appears in the Comeraz Stud):
suprz note 93, beginning at §431L

99Beginning with the 60th Board of Governors meeting, Seprember 1984, copies of mast BG documents
are placed in the public reading room at the FCC as soon as possible after receipt by Comsat. This accords
some opporunity for interested patties to transmit theit concerns to the Government for consideration in the
instructional process-but does nor afford a direct opportunity to comment on che instructions, themselves.



1985 GOMMERCIALIZATION OF SPACE-TWENTY YEARS OF EXPERIENCE 133

either through advance information or by securing action within INTELSAT or INMARSAT
uniquely favorable to its competitive lines of business. This supervision can redound to
Comsat’s benefir should claims of unfair trade practices be asserted. The burden is on
Cormsat, in the first instance, to propose a satisfactory solution that properly takes into
account and balances the legirimare concerns of government and industry as to decisions
taken by INTELSAT and INMARSAT, the “public trust” placed on Comsat and Comsat
legitimare business interests (4e. preservation of its INTELSAT and INMARSAT
inyestments). If Comsat does not fulfill this burden, then either the FCC or Congress must.

4. The Comsar Model—Is It Appropriate For Other U.S. Space
Commercialization Activities?

The concept of a global system of communications satellites —when viewed generaily
in the context of the “half-circuit” international communications arrangements —suggests
that any successful system of communications satellites would have to be jointly owned
or controlled by the participating states, as an extension of their national sovereignty over
communications into and from their respective territories. The decision by Congress not
to permit U.S. participation to be through one ot more of the U.S. international casriers
meant that the operating companies, which had traditionally owned the U.S. portion
of international communications facilides, would not own a direct interest in this new
mode —satellites. However, they would conrinue to be the U.S. correspondents of the.
foreign PTT’s for all communications whether transmitted through the satellites or via
other modes. The concept of a designated U.S. entity— Comsat—wotked particularly well
in the early development stages of this new mode of communications. The entiry was
dedicated solely to the sateilite mode, and its foreign INTELSAT partners were, like Comsat,
also lawful monopolies. This dictotomy between Comsat and the ISC’s, however, as the
system matured led to considerable regularory tension within the United States and, more
recently, internationaily.

If we consider other forms of commercialization of space e.g. remote sensing and
materials processing, the need for—or, indeed, the appropriateness of —a U.S. designared
entity is not readily apparent. Remote sensing can be carried out by a sensing state without
any active participation required on behalf of the sensed state. Manufacrusring in space
is—-or promises to be—an extension of earth-bound businesses, which traditionally have
been operated on competitive bases. While, conceivably, there could be formed an
international organization with the responsibility for establishing, owning and operating
remote sensing satellites and distributing the unenhanced sensed data, there is no global
infrastructure for data gathering, processing and dissemination similar to the
telecommunications infrastructure from which to rationalize the need for 2 designared
U.S. participant in such an organization.

Thus, given the difficulries inherent in the designated entity concept—eg. a
monopoly, the need for a regulatory scheme and the likely future desire to diversify into
affiliated competitive businesses—a substantial justification should be required before
the concept is utilized in other space commercialization aceivities. Moreover, if utilized,
the enabling legislation should set forth a scheme by which over time the designated
entity’s exclusivity could be replaced with competitive marketplace conditions.
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J.  Postscript

Subsequent to the preparation of this article, the President, on November 28, 1984,
determined pursuant to Sections 102(d) and 201(z) of the Satellite Act2° that “separate
international communicarion satellite systems are required in the national interest.” He
further announced that the United States would consult with INTELSAT regarding such
systems as are authorized by the FCC in order to meet the obligations of the United States
undet the INTELSAT Agreementi® '

Pursuant to the President’s direction, the Secretaries of State and Commerce
notifiedo? the Chairman of the FCC of the President’s detesmination and of the criteria
necessary to ensure that the United States meers its international obligations and to further
its telecommunications and foreign policy interest. These criteria, which must be satisfied
as part of any final FCC authorization of a separate system, require that:

(1) each system is to be restricted to providing services through the sale or long-
rerm lease of transponders or space segment capacity for communications not
interconnected with public-switched message networks (except for emergency
restoration services); and

(2) one or more foreign authorities are to authorize use of each system and enter
into consultation procedures with the United States Party [to the INTELSAT
Agreement, ic., the U.S. Government] under Arvicle XIV(d) of the INTELSAT
Agreement to ensure technical compatibility and to avoid significant economic
harm.

Furthermore the letter premised the President’s determination, its conditions and
these criteria on the Executive Branch's review of the applications now before the FCC
and cautioned that any forthcoming proposals that were “substantially different” may
require further Executive Branch review. Finally, the letter suggested that the FCC should
afford the interested parties an opportunity to comment on the pending applications
in view of the recommendations of the Executive Branch.

Accompanying the lerter was 2 memorandum of law'®® from the Legal Adviser of
the Department of State on the issue as to whether the proposed use of the satellite system
of Orion Satellite Corporation and Intetnational Satellite, Inc. would constitute
international “public telecommunications services” requiring coordination with INTELSAT
as to both technical compatibility 44 the avoidance of significant economic harm. The
memorandum concluded chat, although the issue “is not free from doubt, the sounder
view appears to be “that the systems would provide public telecommunications services
within the meaning of the INTELSAT Agreement, and thereby require both technical
and economic coordination under Article XIV(d} of the INTELSAT Agreement.

03areilire § 102(d) (codified at 47 UISC § 701(d) (1976); Sateilive Act § 201(a) (codified ac 47 USC § 721
{1976)).

0iPresidential Determination No. 85-2, November 28, 1984, 49 Fed. REg. 46987 (1984).

2] errer, dared November 28, 1984, from George Schultz, Secretary of Stare, and Malcolm Baldridge.
Secretary of Commerce, to the Honorable Mark Fowler.

wsMemorandum of Law, The Orion Satellite Corporation and International Satellive, Inc. Applications
Jor International Sateilite Communication Factlities, Legal Adviser, US, Department of State, (Novemnber 21, 1983)-
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Also of significant further interest is a concurrent release from the National
Telecommunications and Information Administration (NTIA) of the Deparment of
Commerce to the effect that both Commerce and State have been instructed to address
two related issues that are “important to ensure the efficient development of international
satellite systems.” The first issue deals with whether INTELSAT under its Agreement may
vary its prices to meer actual or potential competition. The second issue and one of more
direct impact to COMSAT, it would appear, concerns the martter of direct access to
INTELSAT space segment capacity:

Commerce and State are expected to recommend to the FCC that
INTELSAT be allowed to deal directly with other U.S. carriets with respect
to competitive communications services. Affording companies in
addition to COMSAT [which the release refers to as essentially the
‘exclusive U.S. marketing agent for INTELSAT"] the option of dealing
directly with INTELSAT for competitive services is 2 necessary step to
ensure additional facilities are constructed only where economically or
technically justified 104

The focus of attention now returns to the FCC which is expected to conduct some
further inquiries permirting additional public comment. In addition, there may also be
congressional hearings as significant interest has been shown by several committeesos

14NTIA, Technical Information Advisory, frsernational Satellite Derermination (November 28, 1984).

05¢e, e.g., Lerer dated October 9, 1984, from Senator Packwood, Chaismman of the Senare Commirtes on
Commerce, Science, and Transportation, 2nd Congressman Dingell, Chairman of the House Committee on
Energy and Commerce, to Chairman Fowler; Lerter, dared November 9, 1984, from Senarer Pell, Ranking Minoricy
Member on the Senzte Committes on Foreign Relations, to the President.



